






























































was only indulged when people had money to
spare, it had ‘nothing whatever to do with the
question whether a gentleman who had a large
stake in the colony as a settler was disqualified
from being a county representative because he
happened to be a barrister. “There were no
such interests as those of lawyers to represent,
any more than there were of half-pay officers,
clerks of benches, or sheriff’s bailiffs. If all the
lawyers who had offered themselves on the
independent interest were returned they would
not be too many for the crown lawyers to whom
Mr. Ogilvie had adverted.

Let them for a moment imagine Mr. Plunkett
who was probably one of the most mtelligent
men there would be in the council, but who
would of course be bound to a great extent to
support the views of that government of which
he might be a member. With regard to Mr.
Ogilvie’s new insmuation that he (Mr. W.)
would be biased m favor of the Govemor’s
measures, because the honors of the legal
profession were in his gift, he thanked Mr. O.
for having made it, as it gave him an
opportunity of replying to it.

He had, in fact, gone over the whole county to
hear and answer what his adversaries had to
say. He had been to the gates of Dunmore, he
had thrown down his glove at the portals of
Glendon, he had presented himself in front of
Mr. Ogilvie and his clan, and that was the first
shadow of an imputation with which he had
met. If, however, it would satisfy Mr. Ogilvie,
he could safely assure the electors that he did
not expect, and as their representative he should
not seek, and if offered he would not accept, any
legal honor which the government had to
bestow.

This pledge did not cost him much, but had Mr.
Ogilvie taken the trouble to enquire among those
persons likely to know he would have found that
he (Mr. W.) had not visited at Govemment
House since the departure of Sir Richard
Bourke; he had not taken the steps likely to
please those who had the bestowal of legal
honors, and finally to attain them would in this
case be to gamn a loss. Mr. Ogilvie might nail
his colours to the mast and go down with them,
but he hoped they would take care not to let him
carry their votes with him, and so in effect give
Mr. Scott a chance of being their representative,

16

m spite of the majority they would have against
Mr. Ogilvie then, on the motion of Mr.
Windeyer, took the chair, and a vote of thanks
having been given to Capt Russell, the meeting
separated.

April 8, 1843.

After reading this, one can assume from the
words which flowed so freely from his lips that
Mr. Windeyer was the quintessential politician.

We have not neglected to feature the speeches
of Mr. Lang. They were simply not reported in
the Mercury.



Chapter 4
DOINGS IN DURHAM

It would appear that in the local districts of
Dungog and Paterson the election was not an
event of great importance. The District news
Jor Paterson in the Mercury of the 13th May,
1843 made no mention of any election,
candidates or proposed meetings, but merely
wrote of local items such as the price of crops
and tobacco, livestock and the fact that Mr.
Keppie had built a very neat car called the
“Rob Roy”.

After first advising readers of the state of the
corn crop and how well the cattle were looking,
the Dungog correspondent showed slightly
more inferest with the following paragraph
appearing in the District news.

Dungog

We have had a visit from Messrs. Ogilvie and
Windeyer; they both met at Dungog, for the
purpose of canvassing the electors. They
appeared to be upon very friendly terms with
each other. It is difficult to say which will
obtain the greatest number of votes, as the
electors here have not pledged themselves to any
party, and are determined not to do so at
present.

April 22, 1843

In early May the Governor advised the polling
places for the various electoral districts.

Polling Places
His Excellency the Governor, in a proclamation
dated the 4th May, declares that the following
places shall be polling places for the several and
respective electoral districts specified in
connexion therewith.
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County of Durham: Paterson, Dungog, Merton,
Muswellbrook, East Maitland, and Jerry’s
Plains.

May 13, 1843

Unlike modern elections the polls for the whole
colony were not held on the same day, but the
various electoral districts were allocated dates
between 15th June, 1843 and 3rd July, 1843.

The Election

Our readers will perceive from the table we give
below, from the Government Gazette of May
30th, that all the elections, with the exception of
that for the county of Cumberland, are to take
place during the present month. The returning
officers for the county and boroughs of
Northumberland have issued notices of the
respective days of nomination and polling. The
nomination in both cases will take place at East
Maitland. The election for the county is likely
to be a mere matter of form.

We perceive by the Herald of Tuesday last, that
the vessel in which Major Wentworth is
expected to arrive was to be towed down the
river at Launceston by the Seahorse on the 24th
May. Some of the Major’s friends are
beginning to feel a good deal annoyed at his
absence, and we perceive by an advertisement in
another column that they have called a meeting
for Monday next.

His Excellency the Govemnor directs it to be
notified for general information, that writs have
been issued for a general Election of Members
to serve in the Legislative Council, addressed to
the respective returning officers of the electoral
districts throughout the colony, and that the
chief Polling Place, the day of Nomination, the
day of Polling and the day on which the Writ is
retumable to the Govemor have been fixed for

each Electoral District, as shown:
Electoral Dist. Durham
Chief Polling Place Paterson
Date of Nomination June 21
Polling Day June 24
Return of Writ July 8
By his Excellency’s command

E. Deas Thomson

Colonial Secretary’s Office,

Sydney, May 30, 1843
June 3, 1843




The Election

Although the time for the election is now rapidly
approaching, all the elections in the Hunter
River district being fixed to take place within a
fortnight from to-day, the parties on either side
throughout the whole district appear to be
particularly quiet. We have not heard of any
meetings or other demonstrations of preparation
for the coming contest, though it is certain that
in each instance, except for the county of
Northumberland, the representation will be
warmly contested.

We perceive, by the Colonial Observer of
Wednesday last, that Messrs. R. Windeyer and
A. Lang left Sydney by the Thistle steamer on
Monday evening, in order to be in readiness to
meet the electors. As several of the nominations
will take place during the ensuing week, active
preparations may be expected to commence
immediately.

Despite the almost blanket coverage of the
coming election in the columns of the Maitland
Mercury, our ancestors obviously had other
priorities.

Election matters have been very dull in the
boroughs during the week, probably owing to
the races, which have engaged the attention of
most people.

We give below an abstract of the candidates for
the representation of the whole district, together
with the days of nomination and election, and
the whole of the polling places. .......

Durham.- Candidates, Messrs. R. Windeyer,
A. Lang, and W. Ogilvie; day of nomination,
Wednesday, June 21st; polling day, Saturday,
June 24th; polling places, Paterson (chief
polling place), Dungog, Merton, Muswellbrook,

East Maitland, Jerry’s Plams, and Singleton.
June 10, 1843
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Durham Election
E.D. Day, Esq., has been appointed deputy
retumning officer for taking the poll at the
election for a member for the Legislative
Council for the county of Durham for such
portion of the county as is in the police district
of Maitland

June 17, 1843

With polling day only a week away the bias of
the Mercury towards Mr. Windeyer had
become even more blatant.

Paterson

The nomination for the county of Durham takes
place at Paterson on Wednesday, and the
election on Saturday. The candidates are all
men of liberal opinions; the chief point of
difference between them being on the subject of
protective duties, Mr. Lang being in favor of
them, while Messrs. Windeyer and Ogilvie are
advocates of free trade.

Messrs. Lang and Ogilvie possess great colonial
knowledge and experience and either of them
would be well qualified to represent the local
interest of the county; but Mr. Windeyer
combines these with other requisites of a higher
order. We should regard this gentleman’s

absence from the new council as a national loss.
June 17, 1843

THE GREAT DEBATE

Nomination of the Candidates for
Durham From our correspondent
Wednesday last was the day appointed for the
nomination of the candidates for the
representation of the county of Durham in the

Legislative Council of the colony.

At twelve o’clock the candidates, surrounded by
their respective friends, took their places on the
hustings which had been erected for their
accommodation.

Major Johnstone, the Returning Officer, opened
the proceedings by saying that this was the day
appointed for the nomination of the candidates
for the county of Durham. He believed they
were all acquainted with the political sentiments
of each candidate, and he was sorry that they



could not elect them all, as they were all men of
ability.

He felt sure the electors would settle on the best
qualified to represent them. He had only to
recommend to them peace and good order. He
had not swom in any extra constables, as he
was confident that they would not be required.
He would now cause the proclamation to be
read.

(Unfortunately Major Johnstone's confidence
was not justified.)

This having been done, Mr. J. Galt Smith came
forward, and was received with cheers. He said
that he had the honor of proposing Andrew
Lang, Esq., as a fit and proper person to
represent them in the first Legislative Council of
New South Wales. He regretted that it had not
fallen to the lot of one better qualified than he
was to do justice to Mr. Lang; but if an
acquaintance of twelve or fifteen years could
enable him to form a judgment, he would
recommend Mr. Lang as a man of strict
integrity and whose industry and enterprise had
done some service.

He had erected a windmill on this river, which
was now replaced by a steam mill which would
not disgrace any colony. He was the only
candidate who was for protective duties, and
unless the agriculturists were protected, what
was to become of them? The bright dawn of
political freedom had shed its first beams upon
them, and he trusted that the day was not far
distant when they would be in possession of
every right and privilege of the Bntish
constitution.

Mr. Ross Coulter then stepped forward, and
said that he had great pleasure in seconding the
nomination of Mr. Lang. He (Mr. L.) was the
friend of civil and religious liberty, and the
extension of education.
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He had built a school upon his estate at
Dunmore, and had also formed a library for
circulation amongst his tenants. He was also an
extensive agriculturist and knew their wants.
He was a man of practical experience in the
colony and would use every endeavour to obtain
what was beneficial for them.

Mr. J. Brown J.P., now stepped forward, and
proposed Richard Windeyer, Esq. He did so
because he thought he was best able to advocate
in the new council the principles which he
professed. He was accustomed to speaking, and
therefore, was better adapted to hold a seat there
than either of the other candidates.

He was anxious to have the present act done
away with, and another giving us more freedom
substituted for it. Mr. Windeyer was best
qualified to do this, and that was why he
supported him. They ought to be able to tax
themselves, as they were the parties who had to
support the immense civil list.

He would particularly draw the attention of Mr.
Windeyer, if he were elected, to the state of the
police: it was really shameful. He did not
blame Major Johnstone, who had done all he
could, but his hands were tied. The settlers on
the upper part of the river were more like
squatters 100 miles beyond the boundaries; they
were quite unprotected. He had lost more
property in one year on this river than he had i
five years at Parramatta; and the worst of it
was that when he lost anything he never could
get it back again. It was really too bad.

Dr. Scott then came forward, and seconded the
nomination of Mr. Windeyer. He said a great
deal had been said about protective duties; for
his part he thought the meaning of protective
duties was just this, to take a little out of other
men’s pockets and put it into your own. He was
as great an agriculturist as Mr. Lang, and yet he
did not see why if a protective duty was a
benefit the agriculturist should receive it at the
expense of every one else.

He denied that the agriculturists were so badly
off as others. Look at the graziers and sheep
farmers, their property had depreciated
considerably more in value than wheat. Look at
the merchants of Sydney, who are suffering so



severely. He recommended the propretors to
lower their rent, and receive them in produce at
a fixed price. He also recommended them to
build upon their small farms convenient bams,
so that no grain should be lost for the want of
suitable places to house it n.

Mr. Boughton then came to the front of the
hustings, and said he begged to propose William
Ogilvie, Esq., to represent them. Lieutenant F.
Bedwell seconded the nomination.

The Returning Officer having called upon Mr.
Lang to address the meeting, that gentleman
came forward, and said that he solicited their
votes confident that however diffident he might
be, he would endeavour by zeal and activity to
deserve them. He came forward as the friend of
the agriculturist. Extensively embarked in that
particular branch of colonial industry, he felt
that their interests were identical with his own.
If a community built a market wherein to sell
their productions, would they allow a foreigner
to come in and undersell them without paying
the dues? We had created a market with
unremitting toil and the Americans came in and
reaped the benefit of it.

He was at Patrick’s Plains the other day, after
Mr. Foster had been elected, and was told by
the electors there that they expected that
gentleman every moment, but he was surprised
to find on his return to Maitland that Mr. Foster
had left for Sydney; so that very likely they
would not see him for the next five years. That
might be the case with Mr. Windeyer, should he
be elected.

In a conversation which he (Mr. Lang) had had
with his brother, who was one of the greatest
advocates of free trade, he had admitted to him
that what was beneficial to England did not
necessarily apply to this colony. He considered
that to be a very great admission in favour of
protective duties. If they retumed him he should
do all in his power to protect their interest and
advance the prosperity of the colony.

With regard to Mr. Ogilvie, although he had the
advantage in years, he (Mr. Lang) had been
some time longer in the colony, and therefore
had at least more colonial experience.
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Mr. Windeyer then spoke at considerable length,
upon topics similar to those on which he had
previously addressed the electors of this county.
He referred to the remark Mr. Lang had made
relative to his absenting himself from his
constituents. He admired Mr. Lang’s logic,
that, because Mr. Foster absented himself from
his constituents, he (Mr. W.) must needs do the
same. He pledged himself to visit once a year
every part of the county, and render an account
of his stewardship to his constituents; and
should they not be satisfied with him, he would
be ready at once to resign his post. He declared
himself favorable to the levying of duties upon
all articles of importation for the purpose of
revenue. He was not only unwilling to protect
the agriculturist, but likewise the cabinet maker,
shoemaker, or any class of the community at the
expense of the rest. He trusted to meet the
electors at the poll on Saturday, the day of
election, when he had no doubt they would
return him as their member.

Mr. Ogilvie then stood forward, and said that he
had not, like an auctioneer, published his
sentiments in the columns of a newspaper, and it
would therefore be expected from him to state
his opinions; nor had he sported his colors on
that occasion, as he disdained such claptrap,
would not willingly forego the quiet of a country
life, which suited his habits.

He considered that, had he come forward at the
first, he would have had the support of nearly
all the principal landowners in the county, as he
was well known by them all, and intimately
acquainted with a greater portion of them.

A person whom we understand to be a Mr. Blair
then stepped forward to address the meeting in
favor of Mr. Lang, but we found it quite
impossible to follow the gentleman in his
arguments (which tended to show the best
method of developing the resources of this
garden of New South Wales), in consequence of
the interruption he met with from the roars of
laughter he elicited.

The Returning Officer then called for a show of
hands, which was declared in favor of Mr.
Windeyer, when Messrs. Lang and Ogilvie



having demanded a poll, the meeting separated.
The polling takes place to-day (Saturday)

June 24, 1843

Muswellbrook
The Election

Of the 56 electors of the district of
Muswellbrook, the majority have reserved their
votes for Mr. Ogilvie, whose supporters are
sanguine of his election.

June 24, 1843
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Chapter 5
ELECTION DAY

Paterson was the main polling place and most
of the residents of this District would have
chosen either Andrew Lang or Richard
Windeyer, William Ogilvie’s support being
concentrated in the Muswellbrook area.

In May the editors of the Mercury praised the
“harmony and good feeling” which had been
maintained during the campaign, concluding
their editorial with “Though party spirit
appears to run very high, nothing like
acrimony or personal animosity “had been
displayed.”  Unfortunately “acrimony” and
“personal animosity” were certainly in
evidence at Paterson on Election Day.

Following the declaration of the poll in Mr.
Windeyer's favour he and others went to the
Paterson Hotel and were followed by a large
crowd of supporters of both candidates. When
the unruly mob attempted to follow Windeyer
and his cronies into the hotel those inside
locked themselves in and the mob outside tried
to break the door down. Some were armed
with sticks, and stones were thrown.

Apparently the riot continued until sundown.

The Election
Durham

From a correspondent

Saturday, the 24th June, being the day
appointed for taking the poll for this county, the
court was opened at Paterson by Major
Johnstone at nine o’clock; and the polling
immediately commenced with great spirit; at
about one o’clock the state of the poll was
announced, when it was found that Mr.
Windeyer was at the head of the poll by a large

majority.

The supporters of Mr. Lang had during the day
evinced a somewhat riotous disposition, which
was only prevented from breaking out into open
hostility by the exertions of the candidates, who
succeeded in preserving peace until the
conclusion of the poll. Before this period,
however, several of Mr. Windeyer’s friends had
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been assaulted, and some of them seriously hurt.
The principal banner of Mr. Lang’s party had
been brought over amongst Mr. Windeyer’s
supporters, and waved in defiance amongst
them, but through the strenuous efforts of the
gentlemen who supported Mr. Windeyer, Mr.
Lang’s party were allowed to retire unmolested.

At length the moment of departure arrived, and
Mr. Windeyer’s party, headed by a few
musicians, proceeded to Mr. Cook’s, the
Paterson Hotel. When they reached the inn a
scene of riot and bloodshed ensued which
baffles all description; and in a few moments
several of Mr. Windeyer’s party who could not
effect their entrance imto the house were laid
prostrate on the ground and severely wounded.

Fortunately Mr. Windeyer himself had entered
the inn, and as soon as this was known to the
opposing party an attempt was made to drag
him from thence; large stones were thrown at
the windows, which were soon demolished, and
various means were employed to break open the
doors, which was partially effected.

The party inside surrounded Mr. Windeyer on
the top landing on the stairs, being resolved to
receive the assailants as warmly as possible, but
Mr. Windeyer begged that no person around
him would allow the excitement of the moment
to lead him into the commission of any act of
retaliation further than was actually necessary
for the protection of their lives.

Major Johnstone, assisted by the chief constable
and the police succeeded in dispersing the
assailants, and the persons within the house
were thus enabled to venture out to the
assistance of those of their friends who had been
wounded and were still upon the ground. Mr.
Cook, the landlord of the Paterson Hotel, was
most severely wounded. Mr. Lang’s party at



length began to move off, and the disturbance
was soon after completely quelled.

We are sorry to add that on Wednesday
moming, about two o’clock one of the parties
wounded, a person named McGilavry, died of
the injuries he had received. A coroner’s
mquest is now being held upon the body.

Duncan McGilavry was the son of Alexander
and Sarah McGilvray who were residents of
Paterson.

On the day of the election Duncan and his
brother Alexander were among the many
people, reported to be in excess of 200, outside
Cook’s Hotel.

On Wednesday the state of the poll was
declared by Major Johnstone as follows:

Windeyer Lang Ogilvie

Paterson 58 34 14
Dungog 4 2 0
Maitland 43 12 0
Patrick Plains 4 2 6
Muswellbrook 4 2 44
Merton 4 3 i
Total 122 55 71

Placing Mr. Windeyer at the head of the poll by

a majority of 51 votes.
July 1, 1843

Polling day at Singleton was a stark contrast
with the happenings at Paterson.

Singleton News
Durham Election

Last Saturday was the polling day here for the
electors of Durham resident in this district.
Only 12 voted - 6 for Ogilvie, 4 for Windeyer,
and 2 for Lang. Very few people attended, and
the pollng ended as it commenced, almost
unnoticed.

July 1, 1843
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Chapter 6
THE RECKONING

Paterson
On Thursday June 29, an inquest was held on
the body of Duncan McGillavry, the man who
died from the injuries he had received during the
election riots at Paterson. Several witnesses
were examined, from whose evidence it
appeared that the deceased was about thirty
years of age, and that he was struck twice on
the head by a man with a large stick, the first
blow single handed, and the second blow the
man struck with both hands.

At the time he was struck down he was shouting
for Lang, but none of the witnesses who were
examined could identify the man who struck the
blows, though one of them had been told by
another person that he was one of Mr. Lang’s
party. The deceased’s skull was fractured by
the blows.

The deceased walked home from Paterson on
the moming after the election, assisted by his
brother, a distance of three miles and a half.

It was not thought necessary to call in a surgeon
until Monday, and the deceased died on
Wednesday. It was found necessary to summon
a number of other witnesses, and the inquest
was adjourned until Monday last, but we have

not yet heard the resuit.
July 8, 1843

The Election Riots at Paterson
The adjourned inquest was held on the body of
Duncan McGillaviy on Tuesday and
Wednesday week, at Paterson. A great number
of witnesses were examined, and the result was
that a person named Michael Kelly was

24

commutted by the coroner to take his trial for the
murder. The prisoner was on Saturday last
forwarded to Newcastle gaol. On Monday last
several persons engaged in the riots were
brought before the police bench, and committed
for trial

July 15, 1843

1t is doubtful if many in the crowd were eligible
to vote and some like John McDonald who was
later charged over the riot, were convicts.
However, this was a landmark event, the first
time an election had faken place in the colony.
Residents, whether voters or not, wanted to be
a part of it and support their respective
candidates.

Michael Kelly’s trial for the murder of
Duncan McGillavry took place in the Maitland
Circuit Court on Saturday 16th September,
1843.

Maitland Circuit Court

His Honour took his seat upon the bench and
the jury having been swom, Michael Kelly was
placed at the bar and indicted for the wilful
murder of Duncan McGillavray at Paterson, by
beating him on the head with a stick in the 24th
of June last; from the effects of which he died
on the 28th of the same month.

The Attomey General conducted the
prosecution. Mr. Purefoy appeared for the
prisoner; solicitor Mr. Chambers.

The Attomey General opened the proceedings
by stating that the prisoner was charged with
the wilful murder of Duncan McGillavray.... The
deceased had met his death under circumstances
which must be deplored by every lover of good
order and regularity. It had occurred at an
election, on the first introduction of the free
institutions of the mother country into this
colony, and was therefore much to be deplored.

The election for Durham was, it seemed, a
contested election. A great deal of confusion
had arisen, but it did not satisfactorily appear to
which of the parties the deceased belonged. He
was, however, in the riot and it would be proved
that the person who struck the deceased was a
tall man with black hair, and wearing a peculiar



coat, which, notwithstanding all the efforts
which had been made to produce it, he was
sorry to say, was not there.

As the unfortunate affair had arisen out of an
election, it was probable that the jury might
have heard exaggerated accounts of it; he
would therefore entreat of them to dismiss from
their minds all prejudice, and come to the trial
open to no impression except such as should be
produced by the evidence alone

The leamed gentleman then called Alexander
McGillavray, the father of the deceased, who
deposed that his son went to Paterson on the day
of the election and was then in good health; he
saw him in the township several times during
the day; he saw him about 4 o’clock, he was
then quite well. He saw him about 5 o’clock
near Mr. Keppie’s inn, he was then in a very
bad state, having his head, which was bleeding,
bound up with a napkin.

He walked home the next moming with the
assistance of his brother. Dr. Park saw him on
Monday; he continued to get worse and died on
Wednesday. He was about 30 years of age. He
had on a glazed hat; the one produced was it.

Alexander McGillavray, jun., brother of the
deceased, deposed that he was with the deceased
at Paterson between four and five o’clock in the
evening, he saw him receive a blow near Cook’s
hotel. There was a great row in front of the
hotel between Windeyer’s and Lang’s parties;
they were fighting with sticks and stones. He
was about ten yards from deceased, and did not
see him take any part in the fight.

Deceased was struck with a round stick, about
six feet long, and as thick as witness’s arm. He
was struck twice; the second time the man held
the stick with both hands, and struck deceased
on back of the head; he did not quite fall with
the first blow.

The prisoner very much resembled the man who
struck deceased, particularly about the hair and
whiskers. He had on a dark frock coat, not a
very dark one. The man who struck him,
afterwards went into the middle of the crowd.
Witness and deceased had not had anything to
drink
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Cross-examined. There were more than a
hundred people in the street; they were standing
as thick together as the persons in the
court-house; the people were fighting ...The
man who struck deceased had a hat on like a
Manila hat that had been worn with a broad leaf
about six inches wide; his coat was not a very
dark one.

When witness went up to his brother he could
not tell whether he was dead or alive for about
two minutes; witness and another raised him up
and carried him to the inn. He did not know
whether the man who struck the blow belonged
to Windeyer’s or to Lang’s party. [The latter
part of this witness’s evidence was taken through
an interpreter]

James Phillips was at Paterson on the 24th of
June and saw the deceased struck; he saw him
running away, and the prisoner at the bar
followed him with a large bludgeon .... The
prisoner was dressed i a frock coat and had on
a round black beaver hat with a narrow brim....

Witness went up to deceased after he was struck
and saw that he would die. The prisoner entered
further into the crowd and witness got pretty
near to him for the purpose of bemg able to
identify him; a red handkerchief, or one much
saturated with blood, was hanging from under
the prisoner’s hat; he appeared to belong to Mr.

Lang’s party.

Witness never saw prisoner before that day; he
had him in view for at least an hour afterwards,
during which time he was fighting in the crowd;

he watched him for the purpose of being able to
identify him.



Cross examined: Witness, Mr. Dunn, Mr. Felix
Wilson, and several other persons were in the
hotel when the disturbance began; he thought
Mr. Windever was upstairs. The mob appeared
to be breaking in the door, and witness and his
friends jumped out at the back window.
Witness was only in the hotel a few minutes
before the riot commenced. There were above
200 people in the crowd.

A good many blows were struck and several
people were knocked down; blows were struck
by Mr. Windevyer’s friends as well as Mr.
Lang’s.

Witness could not tell whether prisoner had
received a blow. There might be 150 of Mr.
Windeyer’s friends; they were armed with
sticks; many stones were thrown. The deceased
had no doubt received some blows before he ran
out of the crowd; he was about fifty or sixty
paces from the crowd when he was struck. The
rioting did not cease until sundown ........

Witness knew a man named Cook and saw him
m the crowd; he had the back of an old chair in
his hand; witness did not see him in the
direction of the deceased; he did not know
whether he assisted in lifting deceased or not.
The whole transaction was one of a moment and
as soon as it was over, prisoner mingled with
the crowd. Witness could not positively swear
that he said that evening that he should know
the man, but he very likely did. The ground
between deceased and witness was level,
without either bushes or trees, so that he could
see all that passed. He did not know whether
deceased was one of the men breaking mto the
hotel.

Walter Scott was at Paterson on the day of the
election, and afier the close of the poll about
four o’clock, proceeded to Cook’s hotel. He
heard a great noise which proceeded from Mr.
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Lang’s party, and was afraid some mischief
would be done. Witness went along with Mr.
Muir and Mr. McMaister; the people were
fighting with sticks, some of them were lying on
the ground, bleeding profusely.

Witness saw the prisoner at the bar strike a man
down, and he struck him once after he was
down. He never saw prsoner before and
thought he had on a black hat; he had a long
stick which he wielded with both hands.
Witness went up to him and desired him to
desist.

Deceased was struck in front of the hotel; there
was not a great crowd about where he was
struck; the crowd was more towards the punt;
witness was about fifteen yards from the spot.
After prisoner had struck the blow he moved
off, when witness spoke to him he stood for a
second or two.

There was ancther man with the prisoner, who
said if witness would take away Cook they
would go away; witness did take away Cook,
and both the men moved off. The police did not
mterfere that witness was aware of, he saw no
magistrate there. He did not know whether
prisoner was an elector.

Cross-examined: The bulk of the crowd stood a
little to the right of the inn door; witness did not
recall seeing Mr. Phillips there. After witness
had sent Cook away, the prisoner and the man
who was with him, moved off and he saw them

no more.

They did not mingle with the crowd. One side
of the prisoner’s head was or had been bleeding;
there was a handkerchief or something of the
kind hanging from under his hat. The piece of
wood with which deceased was knocked down
was a heavy one.

When he spoke to the prisoner he stood as if he
were horror-struck for a second or two, and then
went away; he had on a surtout coat, light
trowsers (sic) and a black hat.

Duncan Mclntyre knew the deceased, and saw a
man strike him two blows on the head, the last
of which felled him to the ground. The man
who struck the blow was a tall hardy looking



man with dark hair. He had on a frock coat;
the prisoner resembled him very much.

Hector McDonald was at Paterson the day of
the election; he saw some people fighting near
Cook’s hotel; the prisoner was amongst them.
Witness had known the prisoner for four vears.
He was a farmer residing on Mr. Eales’s land.
Witness saw the prisoner strike 2 man with a
large stick, as thick as his arm ... Witness had
no knowledge of the man who was struck except
by hearsay; he had on a glazed hat, similar to
the one produced in court.

[The evidence of the two preceding witnesses was

received through an interpreter, as thev spoke in the
Gaelic language. ]

Hugh McMaister was at Paterson on the 24th
June; people were fighting in front of Cook’s
hotel; deceased ran towards them and witness
cautioned him not to go; he did go and witness
saw a man strike him with a stick which he held
in both hands; he was a tall stout man, very
much like the prisoner at the bar ... After
striking him he went into the crowd again.

Cross-examined: There was a general fight;
several were knocked down. Deceased had a
small stick in his hand, witness thought and was
sober. Witness said Dr. Scott spoke to the man
who knocked deceased down; the man was
bleeding from the left side of the head.

Robert Park, surgeon, saw the deceased on the
26th June; he had a large wound on the back of
the head; he died on the Wednesday following.
Witness made a post mortem examination and
found the skull was fractured. This closed the
case for the prosecution.

Mr. Purefoy then addressed the jury, pointing
out the discrepancies which existed in the
evidence, particularly that of dress, as given m
evidence by the brother of the deceased, who
differed from all the other witnesses; and he also
called their attention to the fact mentioned by
Dr. Scott, that after he had spoken to the person
who had struck McGillavray both that person
and his companion went away, they did not
mingle with the crowd, which evidence was
altogether at variance with that given by Mr.
Phillips, who stated that after the blows were
struck, the prisoner again mingled with the
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. cases of murder and manslaughter.

crowd and continued fighting for upwards of an
hour, during which time he (Phillips) had his
eye upon him.

It had not been clearly proved that the person
knocked down by the prisoner was the deceased,
Duncan McGillavray; it had been given m
evidence that several persons had been knocked
down, and there were circumstances about the
case which might reasonably lead the jury to
suppose that the person struck by the prisoner
was not McGillavray; and unless they were
fully satisfied on that point they must retum a
verdict of acquittal.

The leamed gentleman then proceeded at
considerable length to state the law as to the
offences of murder and manslaughter, and
directed the attention of the jury to the verdict at
the coroner’s inquest, which was that the
deceased came by his death in a row, under
circumstances of suspicion against the prisoner,
he concluded by stating that he felt confident the
offence did not exceed manslaughter, but the
jury were at liberty, if they thought it proper, to
find the prisoner guilty of a common assault,
which verdict would subject him to a
considerable punishment.

The leamned gentleman then called Messrs. John
Eales, James Robinson and Andrew Lang, all of
whom had known the prisoner for some time,
and gave him a most excellent character as an
honest, sober and industrious man.

Mr. John Sullivan, chief constable, Paterson,
proved that the prisoner gave himself up to him
after hearing there was a warrant for his
apprehension.

His Honour then summed up at great length and
read over most of the evidence, and laid down
the distinction which the law made between
The jury
retired for about ten mmutes and retumed a
verdict of guilty of manslaughter. The prisoner
was remanded for sentence and the court was
then adjourned.

The trial lasted from ten o’clock in the moming
until eight in the evening.
September 19, 1843



Lachlan McLucas and John McDonald were
mdicted for riot at Patersoen on the 24th June
last. Mr. Purefoy appeared for the prisoners,
solicitor, Mr. Chambers. There were four
counts m the indictment.

The Attorney General said it appeared to him

extraordinary that no more than two prisoners
had been brought before them.
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Though the police might be few in number, and
not able to stand against the rioters, they could
surely have their eyes about them, and could
mark such as were in the riot, in order that they
might afterwards be brought to justice... It was
of the utmost importance that the rioters be
brought to justice.

He also wished it to be known that an election
was no place for assigned servants. Those who
went to exercise the privileges of free men had a
right to complain of assigned servants being
brought there, as they were not upon the same
quality. Nor was it fair to the assigned servants
themselves, who were no more than men, and
whose passions and feelings were as likely to be
excited as those of other persons. It was
dangerous to their own interests; it was
dangerous to the public peace; and it was
objectionable in every point of view.

Walter Scott then deposed he saw the prisoner
McDonald at Paterson on the day of the
election; he was carrying a flag and appeared to
be the leader of the mob. He saw him at
different times in the day making a great noise
and behaving in a very riotous manner.

Stephen Dark deposed he saw both prisoners
near Cook’s hotel. McDonald attempted to
strike Mr. Windeyer with the staff of the flag;

28

he also threw a bottle through the hotel window.
Lang’s party, of which McDonald appeared to
be the leader, threw a great number of stones
and attempted to break open the door with a
ladder. The prisoner McLucas was in the
crowd but he did not see him do anything except
shout
“Lang for ever”.

James Atkins Cook, innkeeper of Paterson, saw
both the prisoners in front of his house.
McDonald had a flagstaff Witness was struck
several blows. He saw McLucas in the crowd
but he did nothing.

Evidence of a similar nature was given by
Messrs. William Dunn, W.M.M. Amold and
Robert Muir ........ A verdict of guilty was
returned against both prisoners.

September 19, 1843

Maitland Circuit Court
Tuesday, September 19.
Sentences
His Honor took his seat upon the bench at
half-past nine o’clock and Michael Kelly, John
McDonald, Lachlan McLucas were placed at

the bar for sentence.

The prisoners were separately called upon to
know if they had anything to say why judgment
should not be passed upon them, but they all
remained silent.

His Honor first addressed the prisoners
McLucas and McDonald. He said they had
been convicted of an offence which on reflection
they must see was of a most serious nature, and
it was the more necessary to make an example
in the case, as being the first of the kind which
had occurred. Such scenes endangered men in
the exercise of their highest privileges, and it
was important to the character of the colony and
its inhabitants that the actors should be
punished.

McDonald was not a free man; he therefore had
no business at the election. His position in life
did not take him there. McLucas was not a
voter, and had no need to go, he was a mere
lad, and ought to have abstained from entering
into such scenes of outrage.



The jury recommended them both to mercy, and
if he was to consult his own feelings only,
especially in the case of McLucas, he would
give merely a nominal punishment, but he was
there to discharge a stemn duty. Punishment was
not inflicted with reference only to the parties
before the court. The true end of punishment
was to deter others from the like offences, not
by way of retaliation or revenge, but to restrain
others from committing the same crimes.

The election had terminated, and all persons
ought to have returned to their homes. Instead
of this, a crowd followed one of the candidates
and his party to a public house. The prisoners
and their party, it was due to them to say, were
on their way homeward, but in passing the
house they saw a flag hanging from it. That
might have excited them, or some of the crowd
which was with them. Stones were thrown, and
the flag removed.

The wviolence, however, continued and the
parties inside barricaded the doors. Stones were
still thrown; the glass in the windows was
broken, the fumiture much injured, and the lives
of the inmates perilled. Several persons were
struck by the stones; men on both sides
procured sticks; one or two persons went out to
pacify the crowd.

Some of the mob went away but the prisoner
McDonald cheered them back. During the
whole of the day his conduct was violent,
though it appeared he was under much
excitement. In the latter part of the day his
conduct became more outrageous, but he ought
not to have been there. His master had stated
that he had not his permission to go, and he only
regretted that his master seeing him there did
not order him to return home. If he had done so,
much that had occurred would have been
avoided. In the end much blood was shed, more
than one life was endangered, and one was
actually lost.

He conceived therefore that the ends of justice
might warrant him in passing a severe sentence,
but on that occasion he was about to pass what
might be called a lenient one, and the following
were the reasons which influenced him to do so.
The prisoner McDonald was in a situation of
great temptation, and forgetting his situation he
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became excited by an aggression which had
been made upon him.

On the other hand his conduct was eventually
very violent; he was, however, of maturer age
and experience than the other prisoner, and
therefore his conduct was the less excusable.

The main grounds on which he rested his
sentence were - first, the recommendation of the
jury, who were, after all, the great depositories
of justice on such occasions. That was the
principal ground. The next was the high
character which they both appeared to bear, not
merely for honesty and industry, but quiet,
peaceful, and orderly conduct. McDonald had
been seven or eight years in the service of one
master, without a single complain having been
made against him. He trusted all who heard him
would observe the vast importance and value of
a good character; he wished them to remember
that character would always be taken into
consideration.

With regard to McLucas the same remarks
applied, if possible, still more strongly. He had
brought a good character to the colony, and had
been well conducted since his arrival. He had
also heard from a magistrate well acquainted
with the prisoner that the had given himself up
to justice, although he might easily have passed
into another district.

The prisoner himself might believe he was
mnocent, for he might forget the part he had
taken, but there was no doubt of his being in the
crowd; it was swomn that he had thrown stones.
The sentence he would pass upon him was that
he should be imprisoned for one calendar
month.  McDonald was sentenced to be
imprisoned and kept to hard labour for six
calendar months, and his Honor would
recommend that he should not be retumed to
this district.

His Honor observed that if the statement made
by Mr. Walter Scott had not been explained and
Mr. Lang had not upon oath declared that he did
not recollect Mr. Scott having spoken to him,
and requested McDonald’s removal from the
ground, he should certainly have recommended
every assigned servant of that gentleman to have
been withdrawn from him.



His Honor then proceeded to pass sentence on
Michael Kelly, observing that what he had said
in the preceding case applied to Kelly in a still
greater degree, and after dwelling for some time
on the nature of the offence, and the good
character which the prisoner had received, he
sentenced him to be imprisoned for twelve
calendar months, the first week in every
alternate month to be in solitary confinement.

The prisoners were then removed.
September 23, 1843

So closed a chapter in the history of
Paterson and an important event in the
early life of the colony with the beginning
of representative government in what was
to become the Commonwealth of Australia.
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THE REASONS ?

It is impossible to state what single factor sparked the riot at Paterson.

¢ Was it the unexpected day of freedom for the the many small farmers, labourers and servants who,
although ineligible to vote, had come to see the election of a candidate who would consider their
needs as agriculturalists? Perhaps the thought of their interests being represented by a
smooth-talking barrister from Sydney was too great a disappointment for them to maintain their
calm.

¢ Did the problem arise from misunderstandings: a number of the people spoke Gaelic and little or no
English. Could some of the crowd misinterpreted comments made in English-or Gaelic?

¢ Could it have been a sense of anti-climax? After all, the campaign had lasted six months and the
spectators had probably expected more “entertainment” How many times have we heard the
excuse given for anti-social behaviour as “We were bored”?

It may have been a combination of all three or even some other ingredient which caused the boil over of
emotions and the death of Duncan McGillavray.

It is perhaps a reflection of the attitudes of some of the candidates that at Mr. Windeyer'’s celebratory dinner,
no mention was made of the tragedy.
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THE SCENE OF THE ACTION

The Paterson Hotel was built by James Phillips
At the time of the 1843 election it was owned by Felix Wilson with James A. Cook as licensee.
In the latter half of the century it was the home of William and Salome Keppie and their family,
some of whom are shown in the above photo.
As a family home it was known as Brooklyn House.
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THE FAMILY

It would be easy to understand if, in their first 18 years in the colony, the McGillavray family
questioned whether they had made the correct decision in leaving their home in Scotland for a new life in
a country about which they could have known very little and whose language they barely understood.

Through the eyes of the Maitland Mercury correspondents we have seen the tragic events which led to
the death of one of the sons, Duncan, only three years after their arrival on board the George Fife.

More tragedy was to follow. Duncan’s nephew, James Griffiths, son of Duncan’s sister Sarah and her
husband, James Griffiths, died in 1851 at the age of three. Only seven years later, on Christmas Day
1858 Sarah, James and their 18 months old daughter Margaret, were drowned while attempting to cross
the Paterson River in a catamaran, leaving “four orphaned children to mourn their loss™.

However the family, like many pioneer families, overcome their tragedies and descendants have
contributed greatly to the development of this country which must have, at times, seemed a threatening
place, rather than the haven they had been promised.




